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HB 2237 takes effect on J anuary 1 ,  2022. The changes 

in the law will apply to contracts entered into or after 

that date.

House Bill 3069—Limits on Governmental  

Design and Construction Claims

HB 3069 revises the Civil Practice and Remedies Code 

to require a  governmental entity to sue an architect, 

engineer,  interior designer,  or landscape architect or 

a person who constructs or repairs an improvement 

to real property within eight years of the substantial 

completion of the improvement that gives rise to the 

suit. The bill  a lso decreases the possible extension 

associated with the presentment of a  claim during the 

eight-year period from two years to one year. However, 

not all government construction proj ects are subj ect to 

the new statutes because they do not apply to a  claim 

arising out of: (1 )  a  contract entered into by the Texas 

Department of Transportation;  (2) a  proj ect that receives 

money from the state highway fund or a  federal fund 

designated for highway and mass transit spending;  or 

(3) a  civil works proj ect,  as that term is defined under 

Texas Government Code § 2269.351 .

HB 3069 took effect on J une 14,  2021 . The new statutes 

of repose apply to governmental design and construction 

claims entered into on or after that date. 

  is a Partner with Porter Sean McChristian
Hedges LLP in Houston.  Texas.  He is board 
certiȴed in Construction Law by  the Texas 
Board of Legal Specialization and represents 
contractors,  subcontractors,  developers,  
owners ,  supp liers ,  sureties ,  and design 
professionals in all types of construction-
related disputes.  He can be reached at 
smcchristian@porterhedges.com.
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Background

In March of 2020, the Coronavirus Aid, Relief and 

Economic Security (CARES) Act reintroduced the 

ERC. The CARES Act generally did not allow for 

Paycheck Protection Program (PPP) loan recipients 

to also claim the ERC. Additionally, the ERC expired 

under the CARES Act on December 31, 2020. 

In December of 2020, President Trump signed 

the Consolidated Appropriations Act, 2021  (CAA, 

2021) that included an extension, modiȴcation 

and signiȴcant expansion of the ERC. The ERC was 

further extended for the entirety of calendar year 

2021  after President Biden signed the American 

Rescue Plan Act of 2021.

For both calendar years 2020 and 2021 ,  an 

employer that received the PPP loan is  not

excluded from claiming the ERC; however, the same 

wages cannot be used for claiming both the PPP 

loan forgiveness and the ERC (no double dipping). 

Credit Amount

For 2020, the credit was 50% of the eligible wages 

and health plan expenses (“wages”) per employee 

capped at $10,000 per employee for the entire year. 

In 2021, the credit has been greatly increased to 

70% of the wages per employee capped at $10,000 

per employee for  quarter. The maximum each

credit for 2020 was $5,000 per employee for the 

entire year. The maximum credit for 2021  is $7,000 

per employee for each quarter.

Qualifying for the Credit

To determine the qualifying period or quarter, an 

employer must either have a signiȴcant decline in 

gross receipts or have operations that were fully/

partially suspended by government orders due to 

COVID-19. For 2020, the qualifying period began 

with the calendar year quarter that experienced a 

50% decline in gross receipts compared to the same 

2019 quarter and ended with the 2020 quarter 

gross receipts that were restored above 80%. 

For 2021 ,  each quarter qualifies independently 

based on a  reduced reduction threshold of 20%. 

Additionally for 2021 ,  an employer may use 

the preceding quarter to satisfy the reduction 

test. For example,  Employer A had $200,000 of 

gross receipts in Q1  2019 and $150,000 of gross 

receipts in Q1  2021 . Employer A’s reduction 

is 25% for Q1  2021 . Employer A’s qualifying 

quarters for 2021  are both Q1  2021  and Q2 

2021  based on the 25% reduction of Q1  2021 . 

Limitations and Qualiȴcations

Eligible wages depend on the number of employees. 

For 2020, a small employer was deȴned as 100 or 

fewer full-time employees during 2019. For 2021, 

a small employer is deȴned as 500 or fewer full-

time employees during 2019. A small employer 

can include wages for all employees during the 

qualifying period or quarter. Alternatively,  a 

large employer can only include wages paid to 

employees that were not working. For purposes 

of the qualifying quarter, small/large employer 

designation and qualiȴed expenses, certain related 

employers must be aggregated and treated as a 

single employer. 

Summary

Employers can receive both the PPP loan and 

employee retention credit. The ERC is easier 

to qualify for in 2021  compared to 2020. The 

maximum ERC for 2021  is signiȴcantly higher than 

2020. More employers will meet the deȴnition of 

a small employer in 2021  than 2020. 

 Todd Selby is a Senior Tax Manager 
for Melton & Melton.  Todd is a 
Certiȴed Public Accountant assisting 
business owners with tax and 
advisory services in a variety  of 
industries,  including construction 
and real estate.

Employee retention credits (ERC) have historically been deployed as policy 

tools to provide disaster tax relief. The goal has been to reduce the employers’ 

cost of keeping employees on their payrolls during the disaster recovery 

period. During the COVID-19 pandemic, the ERC has been reintroduced, 

modiȴed, enhanced and extended. Due to the potential signiȴcance of the 

credit,  employers are urged to evaluate the ERC based on current law, issued 

guidance and their unique facts and circumstances.
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C
onstruction claims often assert that alleged 

impacts resulted in an extended proj ect 

duration, thus forcing the contractor to 

incur additional time-related costs; one such cost 

that might be easily overlooked is that for small 

tools and consumables. While these costs may not 

be a large percentage of the total proj ect budget, 

cost impacts to small tools and consumables 

could add up to a large dollar amount. When 

analyzing this potential cost impact, it is important 

to always follow the terms and conditions of the 

signed contract, which often deȴnes small tools 

as relatively inexpensive items, typically less than 

$1,000 in value, that in most cases will be used 

for multiple tasks. Due to the relatively small 

value, small tools are typically purchased, but in 

certain situations may be rented as well. Contracts 

typically deȴne consumables as everyday items 

on construction proj ects that are purchased, 

used up, and replaced. 

Budgets for small tools and consumables 

are often estimated as a  function of labor;  a 

contractor usually multiplies the total estimated 

labor hours for a  proj ect by its historical 

average cost (per labor hour) for small tools. 

The simple conclusion from this is that,  if a 

contractor is impacted and required to expend 

additional labor hours on a  proj ect,  those 

additional labor hours are not included in the 

estimate for small tools,  and thus the contractor 

should be entitled to reimbursement for the 

corresponding small tools costs.

SMALL TOOLS

BY  MATTHEW SCHEPS
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While the small tools and consumables 

budget may be simply calculated from 

a rate-per-labor hour,  the number of 

man-hours estimated for each task, 

and thus the whole proj ect,  is based 

on the expected proj ect quantities for 

the expected scope. Many contractors 

use their historical past costs to 

estimate upcoming proj ects. Based 

on its completed proj ects with similar 

scopes, the contractor forecasts that 

the current proj ect being estimated 

will require a certain number of labor 

hours per unit of work installed. It 

estimates the required labor hours for 

each individual work-scope item based 

on the planned installed quantities 

and then sums these labor hours 

to estimate the total required labor 

hours for the proj ect. Thus,  while 

small tool budgets are a function of 

labor hours,  there is also a  natural 

correlation to installed quantities.

Accordingly,  a  change in both labor 

and  installed  quantities should 

alert the contractor and owner to 

a  potential risk of increased small 

tools costs. However,  an increase 

in a  proj ect ’s labor hours alone 

does not necessarily translate to an 

increased expenditure on small tools 

and consumables,  as demonstrated 

in the following examples:

 •   If an unusually scorching Houston 

summer required additional 

breaks,  resulting in additional 

expended man-hours above 

what the contractor estimated to 

complete the scope, it is unlikely 

that the contractor purchased 

extra hammers for the crews’ 

water breaks.

 •  If a  crew is on paid standby at 

an owner’s request,  it may be 

accruing additional expended 

man-hours above its estimate; 

however,  it is unlikely that the 

contractor purchased additional 

shovels for the hours its crew 

was on standby.

 •  I f a  welder’s  productiv it y 

is  impacted  by inspection 

availability,  the welder may 

require more hours to complete 

its welds; however, the total inches 

of welding is unchanged, and 

thus the number of welding rods 

consumed is likely unaected.

The above scenarios do not involve 

changes to the original scopes or 

planned quantities,  and thus may not 

aect the purchases of small tools and 

consumables. If there are changes to 

the original scope,  or if small tools 

were rented,  then small tools costs 

could potentially increase despite 

unchanged proj ect quantities. 

Small tools and consumables can 

amount to large dollar expenses, so it 

is worthwhile to analyze the risk on a 

case-by-case basis. Interface Consulting 

has considerable experience analyzing 

proj ect risk and remains available to 

assist owners and contractors with 

evaluating their unique proj ects. 

Matthew Scheps,  a 
project consultant with 
Interface Consulting,  
possesses experience 
as both a proj ect 
engineer and proj ect 
manager with three 
national construction 

companies.  Mr.  Scheps provides expert 
services and analysis on complex 
construction proj ects,  specializing in 
proj ect management,  cost analysis,  
change order management,  planning,  
and procurement.  His practical 
experience includes proj ects in multiple 
industry sectors,  including commercial 
facilities,  LNG,  utilities,  and 
transportation and infrastructure.  
Formed in 1986,  Interface has been a 
member of ABC for over 25 years.  To 
learn more,  email Mr.  Scheps at 
mscheps@interface-consulting.com.
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